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Cell Phones Pose a Distraction to Drivers but
Legislative Ban Is Not the Answer
Annie Barret Wallin'
INTRODUCTION
O N June 28, 2007, five high school graduates were killed on impact
when the sport utility vehicle they were traveling in swerved into
oncoming traffic and collided head-on with a tractor trailer.' The girls
were in western New York en route to the driver's parents' vacation home
to celebrate their recent graduation.3 Two weeks after the accident, the
local sheriff's office reported that a series of text messages had been
exchanged between the phone of the SUV driver, Bailey Goodman, and
that of a friend. 4 An outgoing message was sent from Goodman's phone
at 10:05:02 p.m. A passerby's call that reported the accident to authorities
was received at 10:07 p.m.6
Unfortunately, this tragic story is not unique. In August 2007, Stacy
Stubbs, age forty, lost her life in a head-on collision.7 An eighteen-year-old
driver was texting when her car crossed the center line of a two-lane road
in Peoria, Arizona, and collided with Stubbs's car.8 Both were killed in the
accident.' Karyn Cordell, age twenty-two, and her unborn child were killed
in Ohio in June 2006, when a sixteen-year-old driver struck her car while
he was reaching for his ringing cell phone.'0 The young driver had been
I Juris Doctor Expected May zoo, University of Kentucky College of Law; Bachelor of
Arts in Business Administration, 2001, Transylvania University.
2 Associated Press, Text Messages Sent on Phone of Driver Before Wreck, N.Y. TIMES, July 14,
2007, at B3.
3 Id.
4 Id.
5 Id.
6 Id.
7 Vinnie Sorce, It Could Never Happen To Us .. , DAILY COURIER, Aug. 31, 2007, http://
www.dcourier.com/main.asp?SectionlD= i o9&subsectionlD=389&articlelD=47266; see also
DrivingLaws.org, I i Reasons to Ban Cell-Phone Use While Driving, http://www.drivinglaws.
org/top io/io-reasons.php (last visited Aug. 23, 2oo9) (profiling deaths linked to cell phone use
while driving).
8 DrivingLaws.org, supra note 7.
9 Id.
to Sheila McLaughlin, Ringing Cell Phone Linked to Fatal Crash, CINCINNATI ENQUIRER,
June 20, 2oo6, at AI.
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licensed for only two days." In March 2005, a five-year-old Oregonboy
was struck and killed by a motorist while crossing the street after gettink
off his school bus."2 Angelique Dipman, age twenty-eight, admitted tht
accident occurred when her ringing cell phone fell from her lap and sh ,
reached to the floorboard to retrieve it.'3  ..
Cellular phones and personal communications devices have become
ubiquitous in our society. According to the Cellular Telecommunication§
and Internet Association (CTIA), as of December 2008, 270.3 million
Americans were wireless subscribers, amounting to an eighty-seven
percent penetration in the U.S. wireless market.' 4 In contrast, in December
2000, only thirty-eight percent of Americans had a cell phone, representing
109.5 million subscribers. 5 Many of these cell phone service subscribers
use their phones while behind the wheel. In 2004, at any given time of day,
it was estimated that "[eight] percent of drivers on the road [were] iusing
their cellular phones" and more than forty percent of Americans admitted
to talking on their cell phones while driving. 6  * -
Increasing cell phone use by motorists coupled with tragic accidents
attributable to driver distraction caused by cell phones have caught the
attention of legislatures across the country. Lawmakers have identified
what they perceive to be a safety issue, and many either have enacted.or
proposed new legislation to ban the use of cell phones by motorists." The
Kentucky Legislature has not enacted such legislation yet, but lawmakers
have proposed various restrictions on cell phone use by motorists since
2000.18
While cell phones are a hazardous distraction for drivers, the Kentucky
Legislature should abandon consideration of a handheld cell phone ban for
ii Id.
12 Clyde Hughes, Driver Who Killed Boy is Sentenced, "ME BLADE (Toledo, Ohio), Oct.
5, 2005 at Ai, avaiable at http://www.toledoblade.com/apps/pbcs.dl/article?AID=/zoo51 o o 5/
NEWSo2/510050400.
13 Id.
14 CTIA - THE WIRELESS ASS'N, WIRELESS QUICK FACTS, http://www.ctia.org/media/in-
dustry-info/index.cfm/AID/Io323 (last visited Oct. 8, 2009).
15 Id.
16 Ira H. Leesfield & Richard I. Segal, Driving While on the Cell Phone, 36 BRIEF 58, 59
(Summer 2007).
17 See MA'rr SUNDEEN, NAT'L CONF. OF STATE LEGISLATURES, CELL PHONES AND HIGHWAY
SAFETY: 2005 STATE LEGISLATIVE UPDATE 7-9 (2005), http://ecom.ncsl.org/print/transporta-
tion/cellphoneup8o5.pdf (last visited Oct. If, 2009); see also Jayne O'Donnell, Efforts to Limit
Cellphone Use While Driving Grow, USA TODAY, Mar. 30, 2oo9, at IB; Cellular-News, Countries
That Ban Cell Phones While Driving, http://www.cellular-news.com/car_bans/ (last visited
Oct. II, 2009).
18 See infra Part IV(B). See also H.R. 172, 2ooo Gen. Assem., Reg. Sess. (Ky. 2000); H.R.
44, 2001 Gen. Assem., Reg. Sess. (Ky. 2001); H.R. 9, 2oo6 Gen. Assem., Reg. Sess. (Ky. 2006);
H.R. 301, 2007 Gen. Assem., Reg. Sess. (Ky. 2007); H.R. 56, 2008 Gen. Assem., Reg. Sess. (Ky.
2008); H.R. 41, 2oo9 Gen. Assem., Reg. Sess. (Ky. 2009).
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motorists. Instead, Kentucky should implement a two-part plan to address
the issue of distracted driving, including educating motorists about the
dahgers posed by distraction and utilizing existing traffic statutes to ticket
drivers who carelessly engage in cell phone use behind the wheel. Studies
show that hands-free devices, which are permitted under previously
proposed legislation, do not address the root of the problem: the cognitive
distiaction caused by the telephone conversation.' 9
iio)Part I of this note surveys state, local, and international legislation
regarding the use of cell phones by motorists. New laws prohibiting the
use of handheld cell phones while driving have recently emerged at state
a nd'local levels in the United States."0 Today, forty-six countries have
enacted similar legislation."' Part II examines the arguments posited by
thd proponents of cell phone bans for motorists. At the heart of their
argument is the goal of increasing safety on roadways. Part III considers
the'counter arguments. Thus far, most legislation bans the use of cell
phones but exempts the prohibition for drivers who utilize a hands-free
device-21 Studies show that using a hands-free device does not solve the
root issue: driver distractionYu This begs the question: is current legislation
ev6n effective? Part IV examines current Kentucky legislation relating to
the regulation of cell phones and the history of the proposed legislation
introduced over the past ten years. Part V proposes alternative courses of
action for Kentucky in addressing the issue of distracted driving and cell
phone use. Finally, Part VI outlines a two-part recommendation for the
state, which excludes enacting legislation to ban the use of cell phones by
motorists.
I. EMERGENCE OF CELL PHONE LEGISLATION
As a result of the distractions caused by using a cell phone while driving,
many lawmakers have introduced legislation to stop the behavior. 4 The
19 Marcel Adam Just et al., A Decrease in Brain Activation Associated with Driving When
Listening to Someone Speak, 1205 BRIN RES. 70, 71 (2oo8).
20 See infra Part I(A) & (B). See GOVERNORS HIGHWAY SAFETY ASS'N, CELL PHONE DRIVING
LAWS (2oo9), http://www.ghsa.org/html/stateinfo/laws/cellphone-laws.html [hereinafter
GHSA], for a summary of the current law at the state level. See also Press Release, AAA Found.,
Majority of Americans Wrongly Believe Hand-Free Cell Phones Are Safer than Hand-Held
Devices According to a New AAA Foundation Study (Dec. 4, 2oo8), http://www.aaafounda-
tion.org/pdf/CellPhonesandDrivingPR.pdf (including a summary of localities which have en-
acted handheld bans).
21 See infra Part I(C). See also Cellular-News, supra note 17.
22 See infra Part I(B). See also CAL. VEH. CODE § 23123 (West Supp. 2oo9); D.C. CODE §
50-1731.04 (Supp. 2007); N.Y. VEH. & TRAF. LAW § I225-c(3) (McKinney Supp. 2009); WASH.
REV. CODE § 46.61.667 (2OO8).
23 Press Release, AAA Found., supra note 20.
24 See MELISSA A. SAVAGE ET AL., NAT'L CONF. OF STATE LEGISLATURES TkANSP. SERIES,
9. 2o 0 o0 ]
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majority of legislation restricts driving while talking on a handheld cell
phone.25 These laws permit a driver to use his cell phone as long as e 'i s
a hands-free device,2 6 as some believe the hands-free alternative 'is less
distracting for drivers than a handheld phone.27 A hands-free device may.
be wireless or connected to the host phone by a wire.28 The device feau'res
ear pieces or in-ear speakers.2 9 "The hands-free device allows theuserlto
talk on the cell[] phone without... being forced to hold the device agai st
her ear or lift the phone to answer a call."30
Depending on the state, the restrictions may create either primary or
secondary enforcement offenses.31 If the ban is a primary enforcement
offense, the officer may ticket a driver for using a handheld cell phone
without any other traffic offense occurring.32 If the law only makes the ban
a secondary enforcement offense, the officer can only ticket the driver if he
commits some other infraction while breaking the cell phone law.33
A. Bans at the Local Level, Including Cities and Municipalities .
Many municipalities began to "consider[] legislation that would e.t..t
the use of cell phones on the roadways," 34 in response to tragic cell phdhe-'
related accidents that occurred in the respective communities. 35 Brooklyn,
Ohio, was the first municipality to enact legislation banning the us6 of a
cell phone by motor vehicle drivers.36 The move came in the wake of the
TRAFFIC SAFETY AND PUBLIC HEALTH: STATE LEGISLATIVE ACTION 2008, at 9 (2009); see also
O'Donnell, supra note 17.
25 GHSA, supra note 20. Many states do prohibit all cell phone use for specific categories
of drivers, including novice drivers and school bus drivers. Id. Additionally, many states have
complete bans on the use of text messaging while driving. Id. A full summary of these prohi-
bitions is beyond the scope of this Note.
26 See CAL. VEH. CODE § 23123 (West Supp. 2009); D.C. CODE § 50-1731.04 (Supp. 2007);
N.Y. VEH. & TRAF. LAW § 1225-C(3) (McKinney Supp. 2009); WASH. REV. CODE § 46.61.667
(2008).
27 Andrew E Amendola, Note, Can You Hear Me Now?: The Myths Surrounding Cell Phone
Use While Driving and Connecticut's Failed Attempt at a Remedy, 41 CONN. L. REV. 339, 355
(2oo8).
28 Id.
29 Id.
30 Id.
31 GHSA, supra note 20.
32 Id.
33 See Phuong Cat Le, Hang Up and Drive: Ban on Hand-Held Cell Phones Begins, SEATTLE
POST-INTELLIGENCER, July I, 2oo8, at AI.
34 Jesse A. Cripps, Jr., Comment, Dialing While Driving: The Battle Over Cell Phone Use on
America's Roadways, 37 GoNz. L. REV. 89, 102 (2002).
35 Id.
36 Id.
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tra .ic death of two-year-old Morgan Lee Pena. 37
.,.)After Brooklyn's ban was enacted, many other municipalities successfully
passed similar laws. Suffolk County, New York, banned "dialing and
driving, in October 2000.38 Chicago enacted a ban on the use of handheld
cell.phones while driving in 2005.39  Detroit enacted a similar ban in
2Q0,.4°, A 2008 Automobile Association of America (AAA) Foundation for
Traffic Safety study reported that the following cities have also enacted
local restrictions: Brookline, Massachusetts; Santa Fe, New Mexico; North
Olmstead and Walton Hills, Ohio; and three cities in Pennsylvania. 41
,I.
B. Bans at the State Level
Commentators argue that lawmakers impose cell phone restrictions at
the local level in an attempt to put pressure on state legislators to enact
similar restrictions. 4  Some states, including Kentucky, have preemption
laws that prevent municipalities from enacting their own local-level
prohibitions.43 In order to ensure the uniformity of laws within a state's
borders, these states "only allow municipalities to enact laws consistent with
state statutes."' In addition to Kentucky, Florida, Louisiana, Mississippi,
Nevada, Oklahoma, Oregon, and Utah have preemption laws. 45
On the other hand, some state legislatures have been persuaded to
enact legislation to ban the handheld use of cell phones by drivers. As of
October 2009, six states, plus Washington, D.C. and the Virgin Islands, have
enacted such laws.46
New York State's handheld cell phone ban took effect in December
37 Id. Morgan Lee Pena was killed when her family's car was broad-sided by a man who
ran a stop sign while talking on his cell phone. See the web site created by Morgan Lee's
family in her honor after her death at http://www.morganlee.org/.
38 Cripps, supra note 34, at 103.
39 Monifa Thomas, Phoning It In: Chicago's Ban on the Use of Handheld Cell Phones While
Driving Hasn't Deterred Peoplefrom Ditching the Bluetooth and Going Back to Breaking the Law, CHI.
SUN-TIMES, Aug. 13, 2007, at News 16.
40 See Ben Schmitt, Drivers Forced to Give Texting a Rest, DETROIT FREE PRESS, Mar. 12,
2oo8, at B3.
41 See AAA Found., supra note 2o.
42 See Cripps, supra note 34, at 103.
43 See GHSA, supra note 20. See also KY. REV. STAT. ANN. § 65.873 (West 2oo6) ("No city,
county, urban-county, charter county, consolidated local government, or special district shall
impose a restriction on the use of a mobile telephone in a motor vehicle."). The statute was
enacted in 2003. Id.
44 Matthew C. Kalin, The 411 on Cellular Phone Use: An Analysis of the Legislative Attempts to
Regulate Cellular Phone Use by Drivers, 39 SUFFOLK U. L. REV. 233, 245 (2005).
45 See GHSA, supra note 20.
46 Id.
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2001.47 Section 1225-c(2)(a) of New York Vehicle and Traffic Laws re'adsgrp
pertinent part: "[E]xcept as otherwise provided in this section, no petsohv
shall operate a motor vehicle upon a public highway while using aimobile
telephone to engage in a call while such vehicle is in motion.""a Thelaw
exempts several classes of persons. Those classes include: (1) people' using
the phone in an emergency situation to contact emergency assistanice;;(2.)
law enforcement and fire department personnel; and (3) people usi'ng a
hands-free device in lieu of a handheld cell phone.49 New York' lawis
a primary enforcement law, which means that a police officer can stop a
motorist even if his only driving infraction is talking on a handh&ld-cell
phone. 0 The statute assesses a fine on violators, which is not to excbd 6ne
hundred dollars."1 Since the law's inception, residents have challenged the
constitutionality of the restriction to no avail."2
New Jersey and Washington, D.C. followed suit, each enacting
restrictions that took effect in July 2004."3 Like New York, New Jerse"y's
law includes exceptions to the statewide handheld ban. New Jersey drigers
are exempt from the restrictions if "[t]he operator has reason to ifear for
his life or safety.. ." or if "[tihe operator is using the telephone tbreport
to appropriate authorities a fire, a traffic accident, a serious road::hazard
or medical or hazardous materials emergency, or to report the operator
of another motor vehicle" for reckless or careless driving or if the other
motorist "appears to be driving under the influence of alcohol or drugs."'
When the law was initially enacted, the infraction was only ticketed undei
a secondary enforcement law.55 That is, a motorist could only be ticketed
for talking on a handheld cell phone if the officer had initially stopped
the individual for violating another traffic law, such as running a stop sign
or speeding. 6 Today, talking on a handheld phone while driving in New
Jersey is a primary enforcement violation. 7
Washington, D.C. voted to enact similar legislation that also became
47 See N.Y. VEH. & TRAF. LAW § 1225-c (McKinney Supp. 2009).
48 Id. § i225-c(2)(a).
49 Id. § I225-C(3).
50 See GHSA, supra note 20.
51 See N.Y. VEH. & TRAF. LAW § 1225-c(4) (McKinney Supp. 2009).
52 See People v. Neville, 737 N.Y.S.zd 251, 256 (N.Y. J. Ct. 2002) (holding that the law "is
valid under both the New York and Federal Constitutions"); see also Stephen T Watson, Judge
Upholds Cell-Phone Law, BUFFALO NEWS, Aug. 30, 2oo6, at B6.
53 See John P. McAlpin, NJ. to Drivers: Watch What You Drink and Hang Up That Phone,
STAR-LEDGER (NEWARK, N.J.), Jan. 21, 2004, at 16; David Nakamura & Robin Shulman, Put
Down Phone, D.C. Tells Drivers: Council Votes to Limit Motorists to Hands-Free Devices by July,
WASH. PosT, Jan. 7, 2004, at Ai.
54 N.J. STAT. ANN. § 39:4-97.3(b) (West Supp. 2009).
55 See Id. § 39:4-97-3 (West Supp. 2009) (amended 2007).
56 See Le, supra note 33.
57 See N.J. STAT. ANN. § 39:4-97.3 (West Supp. 2009).
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effe'ctive in July 2004.58 The legislation permits the use of a hands-free
devireq but prohibits use of a handheld cell phone except in certain
ciicumstances. The D.C. law contains exemptions for any motorist in an
emtergency situation, emergency personnel including firefighters and law
enfQrcement officers in their official capacities, and any motorist initiating
o.:tprminating a cell phone call. 9 The fine for violating the ordinance is
ore-hundred dollars, but it is suspended for first-time offenders who can
prove they have purchased a hands-free device after the infraction but
prior to the imposition of the fine.60
.I Jo,,2005, Connecticut became the third state to restrict a driver's use
of handheld cell phones.61 Like the other statutes, the Connecticut law
provides for exceptions to the prohibition in emergency situations.62 In
Connecticut, the law's prohibited conduct is a primary offense.63 The
maximum fine for repeat offenders of the traffic law is one hundred
dollar4i Like D.C., the fine for first-time offenders is not imposed as
long as the offender presents proof that he has bought a hands-free device
"subsequent to the violation but prior to the imposition of a fine. 65
, California and Washington are two of the most recent states to enact cell
phone bans. The legislation in both states took effect in July 2008.6 Each
law is similar to those previously enacted, with exceptions for handheld
usein .emergency situations and permitting use if a hands-free device is
utilized 67 California's law is a primary enforcement law,' while Washington
State's is a secondary enforcement law.69
C. Bans at the International Level
The aforementioned states are not unique in attempting to use
legislation to address handheld cell phone use while driving. According
to Cellular-News, as of December 2008, forty-six countries have enacted
country-wide bans on cell phone use by drivers that do not use a hands-
58 See D.C. CODE § 50-1731.04 (Supp. 2007).
59 Id. § 50-1731.o4(b).
60 Id. § 50-1731.o6(a).
61 See Christopher Keating, Bills Passed in 2005 Regular Session, HARTFORD COURANT, June
12, 2005, at A7.
62 CONN. GEN. STAT. ANN. § 14-296aa(b)(4) (West 2oo6).
63 See GHSA, supra note 20.
64 See CONN. GEN. STAT. ANN. § 14-296aa(h) (West 2006).
65 Id. § 14-296aa(g).
66 See WASH. REV. CODE § 46.61.667 (Zoo8); see CAL. VEH. CODE § 23123 (West Supp.
2009).
67 WAsH. REv. CODE § 46.61.667 (2oo8); see CAL. VEH. CODE § 23123 (West Supp. 2009).
68 See GHSA, supra note 20.
69 See § 46.61.667(6); see also GHSA, supra note 20.
2009-/2o 1o ]
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free device.7" Among the first countries to enact such a ban were Jersey,
a British Crown dependency, and Denmark in 1998, followed by Japan in
1999.71 The severity of penalties for infractions varies greatly. In Ireland,
the fine for violating the ban is the equivalent of "US$380 and/or up+ to 3
months imprisonment on a third offence," 2 while in Austria, fines vary but
the maximum is reportedly twenty-two dollars per infraction.73
II. PROPONENTS' ARGUMENTS IN FAVOR OF HANDHELD CELL PHONE BANs
A. Conversation Draws Driver Attention Off the Road
Lawmakers and proponents of cell phone restrictions point to safety
as the primary justification for the new legislation.7 4 They maintain:that
talking on a mobile phone while driving a car is a hazardous distraction.7"
By requiring drivers to use hands-free devices to conduct their mobile
phone conversations, lawmakers believe they can reduce distractions to
drivers and, as a result, reduce cell phone-related accidents. Scientific
studies, however, do not support this strategy.76
A 2008 Carnegie Mellon study revealed that "just listening to a cell
phone while driving is a significant distraction, and it causes drivers to
commit some of the same types of driving errors that can occur under. the
influence of alcohol."77 The study, which employed the use of a driving
simulator, revealed that listening to a conversation on a cell phone reduces
the amount of brain activity that is generally dedicated to driving by a
staggering thirty-seven percent.78 This decreased focus can cause drivers
to swerve out of their traffic lane.7 9
The study observed twenty-nine "drivers" who simulated driving while
70 See Cellular-News, supra note 17.
71 See id.
72 Id.
73 Id.
74 See Erin Barmby, Chapter 290: Caifornia's Message to Hang Up and Pay Attention, 38
McGEORGE L. REv. 342,343 (2007) ("Chapter 290 is not an absolute ban on drivers' cell phone
use, but is an attempt to minimize the risk of cell phone-related accidents .... "). See also
Amendola, supra note 27, at 344. ("The argument against cellular phone use while driving is
rooted in the idea that the distraction caused by the use of cellular phones, which poses a sub-
stantial risk for a greater number of automobile accidents, significantly outweighs any benefits
the public may derive from their use.").
75 See Cripps, supra note 34, at 97 ("Recent studies show that dialing while driving con-
sistently ranks fifth among leading driver distractions.").
76 See Press Release, Carnegie Mellon Univ., Carnegie Mellon Study Shows Just
Listening To Cell Phones Significantly Impairs Drivers (Mar. 5, zoo8) (on file with author).
77 Id.
78 See id.
79 See id.
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being monitored by an MRI brain scanner.8 0 The participants "steered a
car along a virtual winding road at a fixed, challenging speed, either while
they were undisturbed, or while they were deciding whether a sentence
they heard was true or false."' a
The group that drove while listening to true-or-false questions
experienced a thirty-seven percent decrease in parietal lobe activity."
The parietal lobe is the part of the brain which is associated with driving
- it "integrates sensory information and is critical for spatial sense and
navigation. "83 Researchers also found reduced activity in the occipital lobe,
which processes visual information. 84
The result of this reduced brain activity led to imeasurable deterioration
in the quality of driving by participants who listened to questions while
driving. Researchers observed this group hitting a simulated guardrail and
weaving away from the middle of their simulated road lane.85 Neuroscientist
Marcel Just, director of the Center for Cognitive Brain Imaging at Carnegie
Mellon, explained, "[t]he clear implication is that engaging in a demanding
conversation could jeopardize judgment and reaction time if an atypical or
unusual driving situation arose ... Heavy traffic is no place for an involved
personal or business discussion .... 8
In a University of Utah study, researchers David Stayer and Frank Drews
suggest that drivers who talk and drive at the same time lack the ability to
focus on driving and do not respond to the actual physical environment in
which they are operating.87 The researchers explained that while a driver
may be looking at stop signs and traffic signals, "both handheld and hands-
free cell phone conversations impaired participants' detection and reaction
to these signals."8
These studies suggest that drivers who engage in conversation while
operating their vehicles do not focus on the task at hand with the appropriate
level of attention, and that conversations draw attention away from the
road and the obstacles the driver may encounter. Yet, proposed legislation
does not attempt to stop the distracting conversations. Instead, the laws
focus on prohibiting the use of handheld phones, providing exemptions to
hands-free phone users.8 9 With a hands-free device, the conversation still
8o See id.
8i Id.
82 See id.
83 Id.
84 See id.
85 See id.
86 Id.
87 David L. Strayer et al., Cell Phone-Induced Failures of Visual Attention During Simulated
Driving, 9 J. EXPERIMENTAL PSYCHOL.: APPLIED 23, 26 (2003).
88 Id. at 3I.
89 See CAL. VEH. CODE § 23123 (West Supp. 2009); D.C. CODE § 50 - 1731.04 (Supp. 2007);
2009-2010 ]
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occurs and the root of the distraction is not addressed.
B. Cell Phone Bans Are a Valid Use of Police Power
Handheld cell phone bans have been the subject of constitutional
challenges since their inception and thus far have been upheld.90 In People
v. Neville,91 Ms. Neville challenged a New York state law which stated in
pertinent part that "no person shall operate a motor vehicle upon a public
highway while using a mobile telephone to engage in a call while such
vehicle is in motion." 92 She challenged the law on three grounds, alleging
(1) the law was too vague or overly broad so that a reasonable person could
not comprehend what specific behavior was prohibited,93 (2) the state
"exceeded its authority and impeded the individual rights," 4 and (3) the
law violated the Equal Protection Clause.9 The New York court upheld
the law under each of the challenges.96 The court concluded that the law
"satisfies the State's interest in protecting the health, safety and welfare of
its citizens and [is] a proper use of its police power," 97 and "is valid under
both the New York and Federal Constitutions .... "98 The Chicago cell
phone ban was also challenged on constitutional grounds and a federal
court in the Northern District of Illinois upheld the law, concluding the
legislation was enacted to protect the public.99
III. OPPONENTS' ARGUMENTS AGAINST HANDHELD CELL PHONE BANS
A. Hands-Free Is Not Safer Than Handheld Cell Phone Use
With the recent enactment of cell phone bans by many states, legislation
N.Y. VEH. & TRAF. LAw § 1225-c(3) (McKinney Supp. 2009); WASH. REV. CODE § 46.61.667
(2008).
9o See Kalin, supra note 44, at 249.
91 People v. Neville, 190 Misc. 2d 432 (N.Y. J. Ct. 2002).
92 Id. at 435 (citing VEH. & T"Ar. LAW § 1225-c(3)).
93 See Neville, 190 Misc. 2d at 435.
94 Id.
95 See id. at 436.
96 Id. at 435-37 ("[Tihe statute is not void for vagueness or overly broad.... [T]he State's
regulation here is reasonable in its intentions and is a valid use of the Legislature's police
authority.... [Ilt is the finding of the court that [New York State] Vehicle and Traffic Law
§ 1225-c, referred to as the Cell Phone Law, is valid under both the New York and Federal
Constitutions and finds its provisions pass constitutional muster.").
97 Id. at 436.
98 Id. at 437.
99 See Schor v. Daley, 563 F. Supp. 2d 893, 904 (N.D. 11. 2oo8). See also Jeff Shields, Bill
WouldBan Use of Handheld Phones by Drivers, PHILA. INQUIRER, Sept. 18, 2oo8, at B I.
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may seem like a reasonable means of dealing with the distractions
caused by cell phone using motorists, but not all the evidence supports
the proposition that hands-free cell phone use for drivers is superior to
traditional handheld cell phone use. Each state that has enacted a cell
phone ban, as well as the District of Columbia, still permits motorists to
have phone conversations as long as they do so with the aid of a hands-free
device. New studies indicate it is the conversation and not the hardware
that leads to the distraction.100 That is, whether the conversation is carried
on with a phone that is handheld or hands-free, the dangerous distraction
to the driver is the conversation itself.
In December 2008, the AAA Foundation for Traffic Safety, an
independent, publicly funded, charitable research and education
organization, reported that "[e]vidence shows that using a hands-free
phone while driving impairs ... reaction time to critical events and increases
... crash risk about the same as if you were using a hand-held phone."' 0' 1
AAA Foundation President and CEO Peter Kissinger believes "[t]oo many
Americans are driving with the false sense of security that hands-free
devices are somehow safer, which could be a deadly mistake."'' 0 2
Implicit in the current handheld bans is the notion that hands-free
talking is safer than driving while holding the cell phone to carry on a
conversation; however, the use of a "hands-free" device typically involves
some sort of hands-on activity. This means at least one hand is off the
steering wheel-"whether it is to manually set up and attach the device,
to dial the phone in order to make a call, or press a button to answer an
incoming call."l0 3 Paul Atchley, a University of Kansas psychology professor,
admits that "hands-free devices are really only safer 'under very limited
circumstances.'104
Jonathan Adkins, spokesman for the Governor's Highway Safety
Association, believes state governments that have enacted cell phone bans
that provide exemptions for a hands-free device "have given drivers a false
sense of security by suggesting that somehow drivers are safer when they
have two hands on the wheel and an earpiece in their ears."'' 0 As a result,
drivers will lawfully talk on their cell phones in their cars for longer periods
of time, "while creating a greater risk to others on the road."106 Legislators
may claim to make their state's roadways safer with such legislation, but
this is not necessarily accurate.
Ioo See AAA Found., supra note 20.
iot Id.
102 Id.
103 Amendola, supra note 27, at 356.
104 Id.
105 Kalin, supra note 44, at 255.
1o6 Id.
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B. Cell Phones Are Low on List of Driver Distractions
In addition to the "hands-free fallacy"107 regarding cell phone use and
driving, those who single out and legislate this action ignore the various
other types of distracted driving that occur on the roads and highways
every day. Have you ever pulled up next to a driver putting on make up?
Or reading? Or eating lunch in his car? Have you ever seen a driver filing
through a book of CDs or scrolling through a play list on his iPod? Likely,
you have.
Driver distractions are not a new problem. Car manufacturers began
installing radios in vehicles in the 1930s.' ° In response, the Massachusetts
Legislature proposed a law that would "prohibit[] listening to the radio
while driving."' 9 More than seventy years ago, proponents of the proposed
ban feared that radios posed an auditory distraction to drivers."0 In
addition, "concerns existed regarding biomechanical distraction caused by
manipulation of the radio's controls-arguments similar to some of those
posited by proponents of cellular phone bans.""' Opponents countered,
contending that the radio could be an asset to a sleepy driver, helping him
stay awake behind the wheel."' In the end, the automobile manufacturers
won and the proposed legislation was voted down." 3
An AM/FM radio is a standard feature on most new cars in the U.S.
today. Still, it is estimated that car radios "cause ... approximately 150,000
automobile accidents per year."" 4 One must conclude that "the value
society places on the ability to listen to the radio while driving outweighs the
potential risk of driver distraction, thus thwarting the potential legislation
prohibiting car radios.""' Today, cell phones are nearly as common in our
society as car radios, and people place a high value on the ability to talk on
a cell phone while driving.
Based on media coverage and recently enacted legislation, many
may assume that cell phones are a leading driver distraction and cause
of highway accidents. Yet, a 2003 Virginia study found that cell phones
ranked only ninth in a list of common distractions that lead to vehicular
accidents." 6 Distractions that ranked ahead of cell phone use included
"driver fatigue (17%), rubbernecking (13.1%), other distractions outside the
107 Amendola, supra note 27, at 355.
io8 Id. at 348.
i09 Id.
io Id.
ii Id. at349.
112 See id. at 349.
113 See id.
114 Id.
15 Id.
116 See id. at 350.
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vehicle (10%), looking at scenery (9.8%), passenger and child distractions
(8.7%), adjusting the radio, CD or tape player (6.5%), and eating/drinking
(4.2%).""l According to the study, less than four percent of the accidents
surveyed were caused by cell phone use." 8 James R. Sayer, Ph.D., of the
Human Factors Division at the University of Michigan Transportation
Research Institute, believes that cell phones have been "vilified because
they are new and visible .... No one would legislate that you can't eat,
drink, or talk in the car .... [T]here are lots of other things in the car
that have negative consequences in terms of driving."" 9 A 2005 report
authored by the National Conference of State Legislatures suggested that
other potential distractions "are not as easy to spot and can occur over a
much shorter time period, making them less likely to draw the ire of other
motorists, including state legislators and their constituents."''2 0
Although cell phone use by drivers has a reputation as a cause of motor
vehicle accidents, there is limited data to support this notion. For example,
based on 2007 crash data for Kentucky, out of 124,553 total collisions
reported on public roads, 49,965 of the crashes were attributed to driver
inattention.'2 ' Driver distraction reportedly was a factor in 4,377 collisions,
while only 940 were attributable to the driver's use of a cell phone.12 2 Cell
phone use was a contributing factor in 0.75% of all collisions and 0.75% of
all fatal collisions.'23 Among the list of twenty-four contributing factors to
automobile collisions, cell phones ranked eighteenth.2 4
Critics maintain that crash statistics regarding cell phone use are
imperfect for a number of reasons, and, as a result, the data is somewhat
controversial.' Even though some state data, including Kentucky's,
indicates that cell phones are a "factor in less than 1 percent of motor
vehicle crashes, critics [ ] argue[ ] that the published statistics are not truly
indicative of the problem."'1 6 After all, it is sometimes more difficult to
detect a cell phone as a contributing factor in a motor vehicle accident as
compared to the presence of other factors like alcohol, because there are no
physical indicators left at the accident scene.2 7
117 Id.
ii8 Id. at350.
119 Michael Fickes, Educating DistraaedDrivers, WIRELESS WAVE, Summer 2oo6, at 34,36,
available at http://www.ctia.org/media/index.cfm/AID/1 0442.
120 SUNDEEN, supra note 17, at I.
121 See Ky. TRANsp. CTR. & UNIV. OF Ky. COLL. OF ENG'G, KENTUCKY TRAFFIC COLLISION
FACTS 2007 1, 27 (2007).
122 Seeid. at 27.
123 See id.
124 See id.
125 See SUNDEEN, supra note 17, at 3.
126 Id.
127 See id.
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Many crash data reports released by states that track cell phone use as
a factor in accidents include disclaimers that acknowledge difficulties in
obtaining accurate information. For example, Michigan's 2003 crash data
report states that "these are driver conditions that, in the opinion of the
investigating officer, were involved in the crash. While some conditions
may be evident, others (such as distraction) will only be known if the
driver admits the condition, thus leading to possible under-reporting."''2
Oklahoma's 2003 statistics specifically noted that "cell phone use may be
under reported."' 1 9 Finally, a Florida Department of Highway Safety and
Motor Vehicles report recognized that "although the total number of cell
phone related crashes was relatively low, distractions were '. . . identified
by staff from law enforcement crash reports, which are dependent in part
upon driver and witness accounts of the respective crash, as well as the
investigating officer's interpretation and documentation of the crash."' 30
Even conceding that the data may be less than perfect and allowing some
range for inaccuracy, the numbers do not support the contention that cell
phones are a major contributor to motor vehicle accidents.
C. Unanswered Questions About Effectiveness of Legislation
After cell phone-related legislation is enacted, the question remains
whether the laws have effectively changed driver behavior. An independent
study was conducted to determine the effectiveness of New York's state-
wide ban on handheld cell phone use while driving.' 3' The study revealed
that while people temporarily changed their behavior for a few months after
the ban was enacted, 3 ' by the time the study was conducted three years
later, most drivers "were back to their old ways" of talking and driving. 3
"Researchers suggested that, as the initial publicity generated by the new
law waned, compliance also fell."'
A 2007 study conducted by market research firm Harris Interactive
reported similar findings.' 3 Harris surveyed 902 adults who lived in New
York, New Jersey and Connecticut-all states with cell phone-related
legislation. 3 6 While seventy-seven percent of drivers in the three states
supported the ban on using handheld cell phones while driving, only forty-
128 Id. at5.
129 Id.
130 Id.
131 See Thomas, supra note 39, at 16.
132 Id.
133 Id.
134 SUNDEEN,$Upra note 17, at 12.
135 See New York Region Drivers Suppoir but Disregard Hands-Free Laws, GOV'T fTCH., Oct.
2, 2007, http:lwww.govtech.com/de/15o451.
136 See id.
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five percent actually felt that "the law [was] relevant to them personally." '137
Additionally, most respondents admitted to blatantly disregarding the law,
as only fourteen percent reported they used a hands-free device at all
times while driving and talking.138 While eighty-six percent admitted to
violating their state's driving law since its inception, "only two percent of
those surveyed indicated that they received a ticket or warning for driving
using their handset."'39 The Harris survey results indicate that drivers have
little regard for the new traffic ordinances.
For legislation that makes the bans punishable only as a secondary
offense, the enforcement problems may be even greater. Jack Peet, of
AAA Michigan, was not critical of the city's plan to add text messaging
to Detroit's already existing ban on using a handheld cell phone while
driving.' 40 Peet, however, said that he would "be interested to see how
this will be enforced .... By the time you get pulled over, you're not on
the phone or texting."' 41 Anne McCartt, Senior Vice President of Research
at the Insurance Institute for Highway Safety, takes a similar stance: "A
secondary law is comforting to the public because it makes people feel
like something is being done, but a secondary law is not likely to change
drivers' behavior."1 42
D. Cell Phone Bans Are Too Invasive
Opponents of cell phone bans believe that the government crosses a line
by prohibiting drivers from using handheld cell phones in their vehicles. 43
While such bans have survived constitutional challenges,' 44 some state
lawmakers have spoken out in opposition to legislation proposed in their
legislatures because they believe that specific bans on cell phone usage
are too burdensome. 45 Representative John Stahl, who opposed a zoo8
proposal in Michigan, explained, "We're trying to mandate and legislate
personal discipline .... I don't think you can do that. How are you going
to patrol that? Where does it end?"'' 6 In 2008, cell phone legislation was
137 Id.
138 Seeid.
139 Id.
140 See Schmitt, supra note 40.
141 Id.
142 Le, supra note 33.
143 Patrick Crowley, N.Ky. Not Hung Up on Cell-Phone Ban, CINCINNATI ENQUIRER, Dec.
27, 2007, at Ai.
144 See supra Part 11(B).
145 Tim Martin, Chatty Drivers May Have to Hang Up: Le-gislation Would Ban Use of Hand-
Held Phones Behind Wheel, GRAND RAPIDS PRESS, May 19, 2oo8, at AI.
146 Id.
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also introduced in the Maryland Legislature, but was not favored by all.' 4 7
Maryland State Senator Nancy Jacobs balked at the proposed legislation,
stating, "It's legislating common sense .... People should be responsible
adults and know how to behave and act reasonably. Next we're going to be
telling people what radio station they can listen to and how loud they can
listen to it."'48 And, Kentucky State Senator Jack Westwood, who did not
support similar Kentucky legislation in 2007, insisted that this type of ban
was "too much big government .... ,49
IV. KENTUCKY LEGISLATION
A. Current Legislation
Kentucky has not shied away from enacting state-level laws regulating
cell phone use. The state first passed cell phone legislation in a 2003 law
preempting local jurisdictions' attempts to regulate the use of cell phones
by motorists.5 0 The statute mandates that "[n]o city, county, urban-county,
charter county, consolidated local government, or special district shall
impose a restriction on the use of a mobile telephone in a motor vehicle."''
Additionally, Kentucky prohibits school bus drivers from talking on cell
phones while transporting students.5 2
B. Proposed Legislation
Since the 2ooo Regular Session, Kentucky lawmakers have introduced
legislation to ban the use of handheld cellular devices while driving. The
first cell phone-related legislation was introduced by State Representative
Tom Burch in 2ooo as House Bill I72. 53 The bill proposed the legislature
pass legislation prohibiting nonemergency personnel from using cell
phones while driving.'- In 2001, Burch introduced similar legislation
as House Bill 44, which was also a total ban on the use of a "wireless
telephone" by the operator of a motor vehicle.'15 In the 2006 Regular
Session, State Representative Paul Marcotte and others introduced House
147 See Laura Smitherman & Nick Madigan, Phone Ban Moving Ahead: Bill to Prohibit
Hand-Held Cells forMd. Motorists Going to Full Senate; GeneralAssembly, BALTIMORE SUN, Mar. 8,
2o08, at Ai.
148 Id.
149 Crowley, supra note 143.
15o See Ky. REV. STAT. ANN. § 65.873 (West 2006).
151 Id.
152 See GHSA, supra note 20.
153 See H.R. 172, 2o0o Gen. Assem., Reg. Sess. (Ky. 2ooo).
154 See id.
155 See H.R. 44, 2001 Gen. Assem., Reg. Sess. (Ky. 2oo ).
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Bill 9, which provided a definition of "wireless communication device,"
prohibited the use of such device by drivers unless the situation fit one
of a limited number of exceptions, and assessed a fine of between twenty
dollars and one hundred dollars for violations of the prohibition.56 In 2007,
State Representatives Reginald Meeks and Burch introduced a similar bill,
House Bill 301.'57 In 2008, Burch reintroduced nearly identical proposed
legislation as House Bill 56.158 On each occasion, the proposal has failed.
On January 6, 2009, House Bill 41 was introduced to the Kentucky
Legislature.'59 The bill, sponsored by State Representatives David Floyd
and Tom Burch, proposed a prohibition on the use of a handheld cell phone
by a driver while his car is in motion.'16 Like the current cell phone bans
already enacted in the U.S.,, 6' certain usage would have been exempted
from the prohibition.162 Emergency officials or civilians who find themselves
in an emergency situation would not be ticketed for using a handheld cell
phone163 Additionally, a driver who is operating a motor vehicle would be
permitted to use his phone if he utilized a hands-free device.' 64 The bill
authorized fines of between twenty dollars and one hundred dollars per
violation.' 65 The handheld cell phone ban was introduced into the House
Transportation Committee on January 7, but died there with no action
taken on it. '66
Since 2000, the Kentucky Legislature has had several opportunities to
vote into law a ban on the use of handheld cell phones by motorists in
non-emergency situations. 67 Each attempt has failed. While cell phones
clearly can pose a danger when drivers do not exercise due care, a bill to
ban the handheld use of the devices is not the answer. Alternative methods
156 H.R. 9, 2oo6 Gen. Assem., Reg. Sess. (Ky. 2oo6).
157 See H.R. 301, 2007 Gen. Assem., Reg. Sess. (Ky. 2007).
158 See H.R. 56, 2oo8 Gen. Assem., Reg. Sess. (Ky. 2008).
159 See H.R. 41 , 2oo9 Gen. Assem., Reg. Sess. (Ky. 2009).
16o See id.
16I See supra Part I(B). See also, e.g., N.Y. VEH. & TRF. LAw § 1225-c(3) (McKinney Supp.
2009), N.J. STAT. ANN. § 39:4-97.3 (West Supp. 2oo9), and D.C. CODE § 50-1731.04(b) (Supp.
2007).
162 See H.R. 41, 2oo9 Gen. Assem., Reg. Sess. § 3 (Ky. 2009).
163 Seeid. §§ 3(a) &(c).
164 See id. § 3(b).
165 See id. § 30.
166 See Ky. Legis. Research Comm'n, H.B. o9RS-4I, http://www.lrc.ky.gov/record/o9RS/
HB4I.htm (last visited Oct. 11, 2009).
167 See H.R. 44,2001 Gen. Assem., Reg. Sess. (Ky. 2oo); H.R. 7,2oo6 Gen. Assem., Reg.
Sess. (Ky. 2006). Both bills proposed a ban but excepted from the prohibition those drivers
that used an "apparatus that allows the driver to talk and listen, or send and receive informa-
tion without holding the device or its handset or receiver" in conjunction with the cell phone.
H.R. 44, 2ooi Gen. Assem., Reg. Sess. (K. zoo1); H.R. 7, 2oo6 Gen. Assem., Reg. Sess. (Ky.
2oo6).
2009-2oio]
KENTUCKY LAW JOURNAL
to increase safety on Kentucky's roads should be considered.
V. ADDRESSING THE DISTRACTION: ALTERNATIVES TO A LEGISLATIVE BAN
A. Educate Regarding the Danger of a Cell Phone as a Distraction
The cell phone industry advocates that the best solution for the talking-
while-driving problem is to educate drivers instead of enacting legislation.'68
CTIA, the international association for the wireless telecommunications
industry, is concerned that the laws aimed at banning the use of handheld
phones while advocating the use of hands-free phones are not enough
to reduce the risk of cell phone use in vehicles: "[Slimply passing a law
will not change behavior."''6 9 This position is not just maintained by those
who have an interest at stake in the cell phone industry. Peter Kissinger,
President and CEO of the AAA Foundation, states that advocating hands-
free cell phone usage without educating about the potential risks is an
ineffective safety measure.' 70 For this reason, educating cell phone users
about the dangers of distraction is essential to making roads and highways
safer for all motorists.
As early as I995, CTIA initiated a program called "The Seven Days of
Safety" or "National Wireless Safety Week," in an attempt to inform the
public about the dangers of any type of cell phone usage while driving.'7'
Additionally, in 2001, the CTIA invested millions of dollars to fund
both radio and public service announcements to educate drivers about
the potential distractions that driving while talking on a cell phone can
produce.' 72 These messages also notified the audience that such behavior
was prohibited by law in some states.' 73
Major players in the wireless industry also have been proactive in
initiating educational programs, typically targeting young drivers, about the
dangers of distracted driving.'74 Laura Rowe, program manager with Sprint
Nextel Corporation, advocates that everyone "need[s] to be educated
about what is the safe and appropriate way to use tools like cell phones
behind the wheel."' 75 Rowe specifically notes that young drivers, who
168 See CTIA - rhE WIRELESS ASS'N, SAFE DRIVING, http://www.ctia.orgladvocacy/policy-
topics/topic.cfmn/TID/17 (last visited Aug. 22, 2009). The Association states their position is
that "[w]e ... need to educate ... drivers on the dangers of taking their eyes off the road and
hands off the wheel [to use a cell phone]." Id.
169 Id.
170 See supra Part IIl(A). See also AAA Found., supra note 20.
171 Kalin, supra note 44, at 257.
172 See id.
173 See id.
174 See Fickes, supra note I 19, at 35.
175 Id. at 37.
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are just developing driving habits, need to be the focus of the education,
because "they are least able to handle distractions behind the wheel." ' 76
Other national organizations agree with Rowe's assertion. Roger Boyd, a
spokesperson for AAA, believes that teenage drivers "don't see things early
enough to react safely."' 77 Additionally, the National Highway Traffic Safety
Administration reports that teenage drivers are involved in "three times
as many fatal crashes as all other drivers" because of their risky driving
behaviors.'78
Sprint Nextel offers a fifty-minute classroom lesson to teachers across
the nation called "Focus On Driving." 79 The video presentation features
real students who comment on distractions they face on the road "and
the consequences of distracted driving."S ° Sprint designed "Focus On
Driving" based on the premise that young drivers listen to their peers and
would learn best from a program based on the first-hand knowledge and
experiences of other teens.' I In addition to the video, the program educates
students about the most common distractions that face drivers, based on
findings from a study conducted by AAA, which include nine common
driver distractions such as "adjusting radio controls, applying make-up, and
reading.",82 Cell phones ranked as the eighth most prevalent distraction of
the nine identified by the study.'83 Both Cingular Wireless and a smaller
cellular company, Dobson Cellular Systems, based in Oklahoma City,
initiated educational programs for young drivers to address the issue of
distracted driving.' 84 Cingular Wireless (which is now AT&T) began its
awareness campaign in 2002 and estimated that, by 2006, more than eleven
million students had participated in the program.'8 5 Dobson Cellular
Systems even used its NASCAR sponsorship as a platform to promote safe
driving while using a cell phone in the car.'86
Education is a proactive way for states to help drivers prevent adopting
the dangerous use of cell phones behind the wheel. The Governors
Highway Safety Association (GHSA), which represents the interests of state
highway safety offices, supports educational programs concerning safe cell
176 Id. at 37-38.
177 Darla Carter, Keeping Teen Drivers Safe, COURIER-JOUaNAL (Louisville, Ky.), Mar. 5,
2oo9, at D I.
178 Id.
179 See Fickes, supra note i19, at 38.
t8o Id.
181 See id.
18z Id.
183 See id.
184 See id. at 38-4 o .
185 See id. at 38.
186 See id. at 40.
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phone use in vehicles.'8 7 Jonathan Adkins, director of the GHSA, advocates
that states "[d]o research and educate the public on why distracted driving
is dangerous. You can't have a law that addresses every bad behavior."' 88
AAA has also advocated for "improved drivers' education program[s]."' 89
As recently as 2003, "only six states [sic] drivers' manuals have sections
describing dangerous driver distractions." 90 Moreover, only twenty states'
driver education manuals even warn drivers of the risks posed by using
a cell phone while driving a car.' 9' Yet, more than thirty states use their
drivers' manuals to warn motorists "to be cautious with emotions and
concentration." 192
B. Use Current Reckless Driving Statutes to Keep Roads Safe
Many states already have legislation on the books that prohibits reckless
driving.'93 Advocates suggest that utilizing this legislation rather than
"drafting new statutes to address minute potential sources" of distracted
driving is a more efficient use of legislators' time.194 Distracted driving is a
serious problem on America's roadways, but not every potential distraction
has been prohibited in formal legislation. Instead, legislators had the
foresight to draft broad traffic laws that allow police officers to observe
and assess the driver's behavior and potential negligence in relation to the
given distraction with which the driver is faced.
C. Enact New Legislation to Prohibit Negligent Driving Behaviors
Instead of bans that prohibit specific distractive behaviors in the car,
New Hampshire enacted legislation in 2001 that made "negligent driving"
a serious traffic offense. 195 The law provides that:
Whoever upon any way drives a vehicle negligently or causes a vehicle to
be driven negligently, as defined in RSA 626:2, [11(d)], or in a manner that
endangers or is likely to endanger any person or property shall be guilty
187 Michelle Ku, Driving, Cell Phones to Get Review -City Wants Data on Distractions, Wrecks,
LEXINGTON HERALD-LEADER, June 7. 2007, at Ci.
188 Id.
189 Kalin, supra note 44, at 257.
19o Id.
191 SUNDEEN,supra note 17, at 13.
192 Id.
193 See FindLaw, Reckless Driving, http://public.findlaw.com/traffic-ticket-violation-
law/traffic-ticket-a-z/reckless-driving-laws.html (last visited Oct. II, 2009) (noting the re-
spective reckless driving statute for each state with a link to the statute, where available).
194 Amendola, supra note 27, at 374-
195 See N.H. REV. STAT. ANN. § 265:79-b (2009).
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of a violation and shall be fined not less than $250 nor more than $5oo for
a first offense and not less than $5oo nor more than $i,ooo for a second or
subsequent offense.' 96
The legislation is "not geared toward one particular activity," unlike
many new traffic offenses that strive to prohibit specific behaviors like
talking on a handheld cell phone while driving. 97
The civil statute prohibits "negligent" driving, but borrows the
definition of "negligence" from the state's criminal statutes. gs That is,
negligent driving "is defined as a 'gross deviation from the conduct of a
law-abiding citizen."' 199
If a driver is talking on a cell phone and begins to veer into oncoming
traffic and almost hits someone, it could constitute a gross deviation ....
The whole impetus is safety on the roadways. We want to make sure
drivers not only obey the rules of the road but that they are aware that
negligent operation of a vehicle could potentially cause death. 2-
Such a statute creates the possibility of policing the use of cell phones
while driving without an explicit statute to that effect.
After the law was enacted in 2001, Earl Sweeney, director of the
New Hampshire Police Standards and Training Council, sent "general
enforcement guidelines to police chiefs around the state ..20. Sweeney sees
the law as giving police officers a law that can fill the previous void that
existed between reckless driving and careless behavior.20 2 The director
explained that "[s]omeone who drives and reads a newspaper could pose an
unjustifiable danger to others, depending on conditions.'203 On the other
hand, just because someone talks on a cell phone or references a map, he
does not necessarily "pose an unjustifiable danger to others.' '2 °4 The New
196 Id. For a brief overview of the statute's journey through the legislature, see Tom
Fahey, New List of NH Laws to Take Effect on Jan. i, N.H. SUNDAY NEws, Dec. 30, 2001, at B I
("The 'distracted driver' bill drew a lot of attention as it worked its way into law. Originally,
the bill was supposed to make sure car and truck owners clean snow and ice off their vehicles
before driving. In its final form, it covers all forms of negligent driving. Though vaguely
worded, it is seen as a tool for police when activities such as talking on cell phones, daubing
eye makeup, eating, or drinking coffee leads [sic] to unsafe driving or accidents.").
197 New Law Targets Dangerously Distracted Drivers, N.H. UNION LEADER, Dec. I1, 2001, at
B3.
198 Id.
199 Id.
200 Id.
201 Fahey, supra note 196.
202 See id.
203 Id.
204 Id.
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Hampshire law gives police officers room to use discretion after observing
an individual driver's behavior.205 Most cell phone bans do not provide for
discretion. If the officer observes a motorist engaging in the proscribed
behavior, the driver has necessarily violated the law. It is conceivable that
drivers can exercise caution and due care while taking on a cell phone.
Distracted driving statutes acknowledge this possibility.
VI. RECOMMENDATION FOR KENTUCKY
While cell phones are a hazardous distraction for drivers, the Kentucky
Legislature should abandon a handheld cell phone ban for motorists.
2 06
Instead, the state should implement a two-part plan to address the issue of
distracted driving, including educating motorists about the dangers posed
and utilizing existing traffic statutes to ticket drivers who are carelessly
engaging in cell phone use.
While national organizations and the cell phone industry have
developed nationwide programs to educate drivers, 07 Kentucky must act
close to home and invest in similar educational programs at the state level.
The Kentucky State Police (KSP) and its partners recorded public service
announcements for both radio and television, featuring the "Buckle Up
Kentucky" campaign, to create awareness of the dangers of driving without
a seatbelt 08 Additionally, KSP created public service announcements for
their "Under the Influence, Under Arrest" campaign to educate motorists
about drinking and driving. 09 KSP also produced a radio spot, entitled
"Inattentive Driving," in which Kentucky State Police Commissioner
Rodney Brewer warns "any task that takes your attention away from driving,
such as talking on the cell phone ... can cause a distraction that could lead
205 See id.
zo6 The author's position is specifically limited to legislation that bans motorists from
talking on cell phones while driving, but provides an exception for drivers that use a hands-
free device. The author believes that text messaging while driving is a separate distraction
from phone conversations that will require special attention in the very near future. The is-
sues created by motorists who text message while driving are beyond the scope of this note.
207 See supra Part V(A). Since as early as 1995, the cell phone industry has sponsored
national programs to educate the public about the safety risks of using a cell phone while
driving a car. For example, CTIA introduced "National Wireless Safety Week" in 1995. See
Kalin, supra note 44, at 257. Also, wireless service providers including Sprint and the former
Cingular Wireless sponsored educational programs targeted at America's youth. See Fickes,
supra note 119, at 38.
2o8 See Public Service Announcement, Buckle Up Kentucky (Kentucky State Police Oct.
15, zoo8), available at http://www.kentuckystatepolice.orgmedia/ksp-psa.htm (transcript on
file with author).
209 See Public Service Announcement, Over the Limit Under Arrest (Kentucky State
Police Oct. 15, 2oo8), available at http://www.kentuckystatepolice.org/media/ksp-psa.htm
(transcript on file with author).
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to a crash." 10 The state needs to produce a more comprehensive campaign
with similar messages to raise awareness about the dangers of distracted
driving, including the danger of driving while using a cell phone.
While money may be an issue in incorporating new television or radio
ads into an educational initiative, there are other initiatives with relatively
small cost implications that the state can undertake to educate Kentucky
drivers. Many proponents of cell phone bans for motorists compare the
danger posed by this distraction to be as serious a concern as drinking and
driving. " ' The Kentucky Driver Manual, published by the Transportation
Cabinet, dedicates three pages to the dangers of drinking and driving."' 2
And yet the manual provides only a single, one-half page informing drivers
of the dangers related to "distracted/inattentive driving." ' 3  Moreover,
the section's only reference to "talking on your cell phone" can be found
in the last bullet point in a list that is introduced by warning of "causes
of distracted/inattentive driving." ' 4  The Kentucky Driver Manual is
a publication that should be studied by any individual applying to be a
licensed driver in the state.1 ' The state should bolster this section and
take advantage of the captive audience that the manual provides.
Additionally, the Transportation Cabinet promulgates state regulations
regarding the minimum standards for new driver state traffic school. 1 6
Section 4(6) of the "Driver Education Program" regulations sets the
curriculum requirements for all state-licensed driver schools and state traffic
schools." 7 The curriculum is broken down into five subjects: "dangers of
alcohol and drugs," "defensive and perceptive driving," "seatbelt usage,"
"driver behavior," and "rules of the road." ' As with the driver manual,
the Cabinet has dedicated a great percentage of the curriculum to drinking
210 Public Service Announcement, Inattentive Driving (Kentucky State Police Oct. 15,
2oo8), available at http://www.kentuckystatepolice.org/media/ksp-psa.htm (transcript on file
with author).
211 See Amendola, supra note 27, at 354 (citing a 2006 research study by Professor David
Strayer which announced that "drivers who used a cellular phone while driving were as im-
paired as those who drove intoxicated," but also citing "notable flaws in the study that may
have skewed the results."); see also Joan Lowy, Ban Phone Use While Driving, Group Says - Safety
Council's Chief Sees Fourfold Risk of Crashing, LEXINGTON HERALD-LEADER, Jan. 12, 2oo9, at A3.
212 See Ky. TkA'sp. CABINET, KENTUCKY DRIVER MANUAL 67-70 (2oo6), available at http://
www.kentuckystatepolice.org/pdf/zoo6_ky-drivers-manual.pdf.
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intro. (2oo6), available at http://www.kentuckystatepolice.orgtpdfl2oo6_ky-drivers-manual.
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and driving, but there is no mention of distracted or inattentive driving. 19
The Transportation Cabinet should revise the curriculum requirements to
increase the emphasis on the dangers of distracted driving, including cell
phone use by motorists.
In addition to increased education for Kentucky drivers, the state should
encourage local and state police officers to use existing legislation to cite
motorists who engage in distracted driving as a result of cell phone use.
Kentucky has a "reckless driving" statute that can be used to cite drivers
that do not exercise the appropriate level of care while operating a motor
vehicle.2 0 Section (1) of the statute provides "[t]he operator of any vehicle
upon a highway shall operate the vehicle in a careful manner, with regard
for the safety and convenience of pedestrians and other vehicles upon the
highway." '
Some state legislators believe the current laws are sufficient to address
the problem of distracted driving. After the cell phone legislation was
introduced in 2007, State Representative Sal Santoro, a former Kentucky
state trooper, spoke out against the ban by stating:
When I was a trooper I would pull motorists over for reckless driving and
find out they were putting on makeup or reading a road map .... I didn't
need a special law to charge them; we already outlaw reckless driving. We
don't need to create another law to deal with [motorists distracted by cell
phone use]."'
State SenatorJackWestwood agreed with Santoro's rationale for opposing
the legislation, explaining, "[w]e have laws against reckless driving, and if
you are unable to talk on the cell phone and drive safely, that's reckless
driving." 23
Rather than creating new legislation to ban the use of cell phones by
motorists, Kentucky should utilize many of the tools already at its disposal.
The state must improve driver education by revamping driver education
programs, the state driver manual, and Kentucky State Police-sponsored
public service announcements with an added emphasis on distracted
driving, specifically related to driving while talking on a cell phone. Instead
of introducing new legislation to ban the use of cell phones by motorists,
state and local police should employ existing reckless driving laws to cite
motorists who do not use the appropriate attention and care while using a
cell phone and operating a motor vehicle.
219 Seeid.
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